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His Excellency Manny Mori, President
Honorable Member of the FSM Congress
Federated States of Micronesia

RE: Audit on SBOC’s Allotment of Vetoed Appropriation Not Authorized by Law

We have completed this special audit based on request by some of the Pohnpei State Senators
in the FSM Congress regarding the allotment of funds to Pohnpei State despite a line item
veto by the President. The allotment prompted the Pohnpei Senators in the Congress to ask
for an audit to determine the circumstances surrounding the allotment of line-item vetoed
funds.

The objectives of the audit were to determine (a) whether the allotment of funds to Pohnpei
State under Public Law 18-11 was in accordance with related laws and regulations, and (b)
the status of the allotted funds.

Based on our audit, we concluded that:

e The allotment of funds by the Office of SBOC to Pohnpei State did not comply with
related laws and regulations. The President line item vetoed the $895,000 apportionment
to cover the principal amount owed by Pohnpei employers to Social Security
Administration. When the Director allotted $1 Million to Pohnpei State, the allotment
included the $895,000 that the President had vetoed. Consequently, the $895,000 was
improperly allotted.

e As of the date of this report, the National Government has not collected or set up any
arrangement to collect the allotment balance of $521,708 that was disbursed to Pohnpei
State from the National Treasury.

Our recommendations include the following;:

The Director of SBOC should:
e Ensure that clear and specific interpretation of the law is obtained prior to issuing an
allotment especially where a Presidential veto was involved; and,



e Exercise due care when preparing and issuing advice of allotment.

The Secretary of DOJ should:
e Provide specific and direct answers in their legal opinions to specific questions and
issues raised by other departments and offices within the government.

Legal opinions should be succinctly clear and should directly answer the questions
and issues raised. This is an expectation throughout the government given that each
department/office depends on the DOJ for the interpretation of the law.

The Secretary of Finance and Administration should proceed with the recovery of the funds
and report the status of the recovery to the President and Congress.

As is our practice, we discussed the contents of the draft audit with the key officials from the
concerned departments/offices and invited them to provide written management response.
Their management responses are included at pages 30 through 35 in this final report.

Haser Hainrick
National Public Auditor

Xc: Director, Office of SBOC
Secretary, Department of Finance and Administration
Secretary, Department of Justice
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INTRODUCTION

This audit involved the $895,000 allotted by the Office of Statistics, Budget, Economic
Management, Compact and Aid Coordination (SBOC) despite a line item veto made by the President
to cancel the $895,000 appropriation. The Congress did not override the item veto. The allotment
prompted the Pohnpei Senators in the Congress to request the Office of National Public Auditor
(ONPA) to audit the circumstances surrounding the allotment of funds, which subsequently led to the
payment of National funds to Pohnpei State government.

Background

On July 16, 2013, Congressional Bill (CB) No. 18-27 was introduced in the FSM Congress to
appropriate $1.5 Million from the General Fund for fiscal year 2013 to assist the States of Pohnpei
and Yap in retiring debt and covering budget shortfalls. The Bill apportioned the funds as follows:

State Apportioned Amount

1. Pohnpei State $ 1,000,000
2. Yap State 500,000
Total $ 1,500.000

On July 24, 2013, Congress passed a Congressional Act that amended CB No. 18-27, increasing the
appropriation to $1.680 Million to assist the States of Pohnpei and Yap in retiring debt and covering
budget shortfalls with additional provision not to use the funds for travel and personnel. The Act
apportioned the funds as follows:

State Apportioned Amount

1. Pohnpei State $ 1,130,000
2. Yap State 550,000
Total $ 1,680.000

For Pohnpei State, the Act apportioned further some of funds for the following specific purposes:

Purpose Amount
a. To fund the Micronesian Legal Services Corporation $ 130,000
b. To cover the principal amount owed by Pohnpei employers to Social 895,000
Security Administration’
Total $ 1,025,0007

For Yap State, additional provision specified that $50,000 be used for fuel for outer island field trip
services.

! This provision for Social Security Administration was not in the original congressional bill but only inserted as
amendment during the final deliberation on the bill.
2 The total appropriation for Pohnpei State was $1,130,000 per this Act.

1
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Applying the principle of interpreting the statute that specific terms prevail over the general terms
in the same statute, the Act had the following provisions governing the use of the appropriated
funds:

State Governing/Lawful Purpose Amount
1. Pohnpei State $ 1,130,000
a. To fund the Micronesian Legal Services Corporation but
not to use for travel and personnel - $130,000
b. To cover the principal amount owed by Pohnpei employers
to Social Security Administration - $895,000
c. To assist the State of Pohnpei in retiring debt and covering
budget shortfalls but not use for travel and personnel
($ 1,130,000 - $130,000 - $895,000) = $105,000
2. Yap State $ 550,000
a. To provide fuel for outer island field trip services in Yap -
$50,000
b. To assist Yap State in retiring debt and covering budget
shortfalls but not to use for travel and personnel,
(550,000 - $50,000) = $500,000

Total $ 1,680.000

On August 15, 2013, the President approved CB No. 18-27 that became Public Law No. 18-11, but
vetoed the proposed $895,000 to be used to pay the principal amount owed by Pohnpei employers to
Social Security.”

The Director of SBOC sought legal advice from the Secretary of the Department of Justice and
allotted the funds based on her interpretation of the legal opinion. On October 7, 2013°, the Director
issued Allotment No. 425P14007 for $1 Million and released it to Pohnpei State. The allotment
included the $895,000 that was item vetoed by the President (See Appendix A on page 8 for
Chronology of Events). Separate allotment was made to Pohnpei State for the $130,000 that was
apportioned to fund the Micronesian Legal Services Corporation.

Legal Framework for Appropriation, Presidential Veto/Line Item Veto and Allotment of Funds

The FSM Constitution, the FSM Code, and the Congress Rules of Procedures provide the legal
framework for appropriation, presidential veto or line-item veto, and allotment of appropriated funds
(See Appendix B on page 11 for the details).

The Constitution gives Congress the power of the purse - the ability to tax and appropriate public
money for the national government. The power to appropriate funds gives Congress a powerful
influence over all the activities of the government. An appropriation act authorizes the program or
activity and provides the budget authority to implement such program or activity.

’ The actual date on the Advice of allotment was October 1, 2013, which was explained by the SBOC Director due to
error.
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The President may item veto an appropriation in any bill’ passed by Congress. He shall return the
disapproved or line item vetoed bill to the Congress. The Congress shall either override or accept the
disapproved bill.

Using an “Advice of Allotment”, the Executive Branch of the government administers the
appropriated funds and ensures compliance of obligations or expenditures with the appropriation act.
The Finance Management Act requires that the allotment be limited as set forth in an appropriation act
of the FSM Congress.

Objectives, Scope and Methodology

Objectives — The objectives of this audit were to:
a. determine whether the allotment of funds to Pohnpei State under Public Law 18-11 was in
accordance with related laws and regulations; and,
b. determine the status of the allotted funds.

Scope — This audit covers the $895,000 under Public Law 18-11, appropriated and allotted to Pohnpei
State. It did not include an examination of the propriety and adequacy of documentations supporting
the disbursed funds.

We conducted this audit in accordance with Title 55 of the FSM Code, Chapter 5, which states in part:

“The Public Auditor shall inspect and audit transactions, accounts, books and other

financial records of every branch, department, office, agency, board, commission,
bureau, and statutory authority of the National Government and of other public legal
entities, including, but not limited to, States, subdivisions thereof, and nonprofit
organizations receiving public funds from the National Government.”

Methodology — We reviewed the communications and the transactions related to the appropriation and
allotment of the funds pursuant to Public Law No. 18-11. We obtained the related laws, regulations
and procedures governing the enactment of bills, line-item veto, appropriation, and allotment of funds.
Finally, we interviewed the concerned employees and officials.

We conducted this audit in accordance with the standards for performance audits contained in
Government Auditing Standards, issued by the Comptroller General of the United States of America.
These standards require that we plan and perform the audit to obtain sufficient and appropriate
evidence to provide a reasonable basis for our findings and conclusions based on our objectives. We
believe that the evidence obtained provides a reasonable basis for our findings.

Prior Audit Coverage

This was the first audit conducted by ONPA relating to line item veto.

* Article XII, Section 1 of FSM Constitution
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Conclusion

Based on our audit, we concluded that;

The allotment of funds by the Office of SBOC to Pohnpei State did not comply with related laws
and regulations. The President line item vetoed the $895,000 apportionment ¢o cover the principal
amount owed by Pohnpei employers to Social Security Administration. When the Director allotted
$1 Million to Pohnpei State, the allotment included the $895,000 that the President had vetoed.
Consequently, the $895,000 was improperly allotted.

As of the date of this report, the National Government has not collected or set up any arrangement
to collect the allotment balance of $521,708 that was disbursed to Pohnpei State from the National
Treasury.
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FINDINGS AND RECOMMENDATIONS

Finding 1 —$895,000 Allotment of Funds Appeared Illegal

The FSM Constitution states in part, “money may not be withdrawn from the General Fund or special
funds except by law”. The Financial Management Act (FMA) reiterates this important constitutional
provision and further defines that the ‘Appropriation’ is the law that authorizes the National
Government to incur obligations. The FMA requires that the allotment be limited as set forth in an
appropriation act of the FSM Congress.

If the President line item vetoes a provision of an appropriation bill, the funds for the item
vetoed/cancelled provision/s of a bill should not be released because releasing the funds is a violation
of the constitutional provision that no money may be withdrawn from the General Fund or special
funds except by law - - assuming Congress did not override the veto, which in this case it did not.

The general purpose in an act cannot be held to apply to a matter specifically dealt with in another part
of the same statute/enactment. Thus, there was no basis in the appropriation law (Public Law 18-11)
to allot the $895,000 for other purposes after the President line item vetoed the following provision of
the act:

To cover the principal amount owed by Pohnpei employers to Social Security $ 895,000

The Congress did not override the veto but the SBOC Director allotted $1 Million to Pohnpei State
that erroneously included the vetoed $895,000. The Director, led by her interpretation of the legal
opinion from the Department of Justice, authorized the release of the funds.

As a result, the allotment of $895,000 of which $521,708 was disbursed by the National Treasury
appeared to violate the constitution as well as the existing laws and regulations.

Cause and Recommendation

The allotment of the funds without basis in the appropriation law was due to;

e The Director’s interpretation of the legal opinion. The Director thought the legal opinion says that
the veto cancelled the purpose (to cover the principal amount owed by Pohnpei employer to Social
Security Administration) and that the amount ($895,000) could still be used by Pohnpei State to
cover its budget shortfall and to pay existing debt.

o The legal opinion from DOJ could have been made with more clarity and could have directly
answered the questions asked by the Director of SBOC. For instance, the Director asked whether
the effect of the item veto;

» Reduced the $895,000 from the appropriation;

» Deleted the particular use of the funds (i.e. to cover the principal amount owed by
Pohnpei employer to Social Security Administration); and,

» Freed the entire amount of $1 million for Pohnpei State to use to pay for debt and
cover budget shortfall.
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The response in the legal opinion stated;

> The item veto does not reduce the overall apportionment of appropriated funds for
Pohnpei State;

> The legal effect of the item veto is not to allow the appropriated funds to be used to
cover the principal amount owed by Pohnpei employers to Social Security; and,

» The apportionment for Pohnpei State remains subject to a proviso not vetoed by the
President, ie. $130,000, to be used to fund the Micronesian Legal Services
Corporation.

It is our conclusion that the legal opinion did not answer the third question, which is a key question
asked by the Director, on whether the $1 million could be used by Pohnpei State to pay for debt and to
cover budget shortfall. Notwithstanding this, it is also our position that the Director of the Office of
SBOC is ultimately responsible for the decision to allot the $1 million.

We recommend the following;

The Director of SBOC should;
e Ensure that clear and specific interpretation of the law is obtained prior to issuing an allotment
especially where a Presidential veto was involved; and,
e Exercise due care when preparing and issuing advice of allotment.

The Secretary of DOJ should;
e Provide specific and direct answers in their legal opinions to specific questions and issues
raised by other departments and offices within the government.

Given that each department and office at the National Government depends on the DOJ for the
interpretation of the law, and that each department/office does not have its own attorney, it is
an expectation throughout the government that all legal opinions issued by the department
should be succinctly clear and should directly answer the questions and issues raised.

Finding 2- Over $521,000 of the Improperly Allotted Funds Was Disbursed But
Not Collected Yet

The Congress amended Public Law 18-11 by enacting CB No. 18-73 which became Public Law 18-44
without the President’s signature. The purpose of the amendment was to change the use and the
allottee of the funds previously appropriated under Public Law 18-11. Public Law 18-44 appropriated
the same amount of $1.13 Million to Pohnpei State. It provided further that the appropriated funds
should not be allotted until such time that the Congress is officially advised of the collection of the
improperly disbursed funds to Pohnpei State under Public Law 18-11.

The SBOC Director allotted $1.130 Million® to Pohnpei State under Public Law 18-11. Out of this
amount, the Pohnpei State Department of Treasury and Administration disbursed $756,708 from the

5 $130,000 Micronesian Legal Services Corporation and $1,000,000 to Pohnpei State

6
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National Government. As of the date of this audit report, there is no agreement yet between the
National Government and the Pohnpei State regarding the recovery of the remaining balance of the
$521,708 improperly allotted and disbursed funds. The status of the allotted amount as of the date of
this report is as follows:

A B C=A-B
Description Alloted Dealloted Disbursed Balance
Pohnpei State $ 1,130,000 $ 373,292 $ 756,708 0
Pohnpei State used the disbursed funds from the national government for:
e Micronesian Legal Services Corporation $ 130,000
e Transfer to municipal governments 317,882
e Payment of contractual and other services 308,826
Total $ 756,708
Less : Legally allotted funds ($130,000 + $105,000) 235,000
For collection $ 521,708

As a result, the appropriated activities under the amended Public Law 18-44 cannot be implemented.

Cause and Recommendations

The Secretary of Finance and Administration® has not taken the initiative to recover the improperly
allotted and disbursed amount.

We recommend that the Secretary of Finance and Administration should proceed with the recovery of
the funds and report the status of the recovery to the President and Congress.

® Per SBOC Director, only the Department of Finance and Administration could collect the money back. This was
discussed with the Secretary of the Department of Finance and Administration.
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APPENDICES

Appendix A: Chronology of Events

On July 16, 2013, Congressional Bill (CB) No. 18-27 was introduced in the FSM Congress to
appropriate $1.5 million from the General Fund for fiscal year 2013 to assist the States of Pohnpei
and Yap in retiring debt and covering budget shortfalls (Appendix C on page 12).

On July 24, 2013, Congress passed a Congressional Act that amended CB No. 18-27 (Appendix D
page 14), increasing the appropriation to $1.680 Million to assist the States of Pohnpei and Yap in
retiring debt and covering budget shortfalls but not to use for travel and personnel. The Act
apportioned the funds as follows:

State Apportioned Amount

1. Pohnpei State $ 1,130,000
2. Yap State 550,000
Total $ 1,680.000

For Pohnpei State, the Act further apportioned some of the funds for the following purposes:

Purpose Amount
a. To fund the Micronesian Legal Services Corporation $ 130,000
b. To cover the principal amount owed by Pohnpei employers to Social 895,000
Security Administration’
Total $ 1,025,000°

On July 26, 2013, the FSM Congress transmitted the Congressional Act to the President for his review
and action’.

On August 15, 2013, the President approved CB No. 18-27 that became Public Law No. 18-11, but
item vetoed the proposed $895,000 to be used to pay the principal amount owed by Pohnpei
employers to Social Security” (Appendices E and F on pages 16 and 18). The President approved
all other provisions including the general purpose of the bill.

On September 16, 2013, the Governor of Pohnpei State, who is the allottee of the fund, requested
SBOC for the allotment of $130,000 to fund the Micronesian Legal Services Corporation.

On October 2, 2013, the Governor of Pohnpei State, requested SBOC for the allotment of $895,000
that was line item vetoed by the President. In the request letter, the Governor indicated that Public
Law 18-11 approved and authorized the $895,000.

7 This provision for Social Security Administration was not in the original congressional bill but only inserted as
amendment during the final deliberation on the bill.

® The total appropriation for Pohnpei State was $1,130,000 per this Act.

? The President may either sign or veto legislation or allow the act to become law without his signature

8
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On October 4, 2013, the SBOC Director requested (thru email) a legal opinion from the Secretary of
the Department Justice (Attorney General) regarding the effect on appropriation of the $895,000 that
was item vetoed (Appendix G on page 20). In her email, the SBOC Director expressed the need for a
legal opinion because of the different interpretations that were received as follows:

e Reduce the $895,000 from the appropriation.

e Delete the particular use of funds and free the entire amount of $1 Million for Pohnpei

State to use to pay for debt and cover budget shortfalls.

The SBOC Director further informed the AG that the request for allotment ($895,000) was received
but will hold the processing until the Congress session is over and the legal opinion is received'’.

On October 7, 2013, the Governor of Pohnpei State, who is the allottee of the fund, sent another letter
(to President) to change the previously requested amount for allotment from $895,000 to $1 million.

On October 7, 2013"!, the Office of SBOC prepared an Advice of Allotment amounting to $1 Million
with Pohnpei State Governor as the allottee (Appendix H on page 22). The justifications indicated in
the allotment form were : (1) to assist Pohnpei State in retiring debt and covering budget shortfalls;
and (2) not use the fund for personnel and travel expenses.

On October 8, 2013, the Attorney General issued legal opinion on the interpretation of line-item veto
in Public Law 18-11 (Appendix I on page 22). The legal opinion answered the following questions:

o Does the line-item veto reduce the apportionment of funds for Pohnpei State by the amount of the
item veto?

Attorney General — The line-item veto did not reduce the overall apportionment of the
appropriated funds to the Pohnpei State.

e Has the item veto freed up the $895,000 for POhnpei State to use to cover budgetary shortfalls
and to pay for debt?

Attorney General - The legal effect of the item veto is not to allow the appropriated funds to cover
the principal amount owned by Pohnpei employers to Social Security Administration. The
apportionment for Pohnpei State remains subject to a proviso not vetoed by the President, i.e.
$130,000 to be used to fund the Micronesian Legal Services Corporation.

On November 29, 2013, The Speaker held a meeting with the Secretary of Department of Foreign
Affair wherein he raised concerns regarding the improper allotment of funds under Public Law 18-11.

On December 2, 2013, the Office of SBOC de-alloted'?> $1 million but was able to de-allot only the
$373,292 undisbursed balance.

"2 1t should be noted that the Allotment was processed on October 7, 2013 that was before and not after the release of the
legal opinion dated October §, 2013.

'"The date of the Advice of Allotment was October 1, 2013. We were informed by the SBOC Director that this was due
to error during the preparation of the form and the actual date should have been October 7, 2013.

12 Undo the previous allotment
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On December 16, 2013, the SBOC Director sent a memo to the President to explain the background
surrounding the allotment of funds for Pohnpei State under Public Law 18-11(Appendix J on page
24).

On January 29, 2014, the Congress passed Public Law No. 18-44 (Appendix K on page 26) to amend
Public Law No. 18-11. The amendments were made to change the allottee of the funds and the use of
funds previously appropriated for the State of Pohnpei under Public Law No. 18-11. On January 31,
2014, the Congress sent the bill to President for his signature. On February 18, 2014, the President
did not sign the bill, transmitted it back to Congress and the bill became a law without his signature.

10
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Appendix B: Legal Framework for Appropriation, Presidential Veto/Line Item Veto and
Allotment of Funds

The FSM Constitution, the FSM Code, and the Congress Rules of Procedures provide the legal
framework for appropriation, presidential veto or line-item veto, and allotment of appropriated funds.

Separation of Powers
e The Legislative Branch or Congress makes laws, the Executive Branch implements the laws and
the Judicial Branch interprets the laws.

Appropriation of Funds

e The Constitution gives Congress the power of the purse, the ability to tax and to appropriate
public money for the national government. The power to appropriate funds gives Congress a
powerful influence over all the activities of the government. Article XII, Section 1 of FSM
Constitution states in part that the public money raised or received by the national government
shall be deposited in a General Fund or special funds within the National Treasury. Furthermore,
it states in part, “money_may not be withdrawn from the General Fund or special funds except by
law.”

e Title 55, Chapter 1, Section 102.3 of FSM Code defines “Appropriation” as referring to a law
enacted by Congress'”, which authorizes the National Government to incur obligations and to
make payments out of the National Treasury in accordance with the law. In FSM, an appropriation
act both authorizes the program or activity and provides the budget authority to implement such
program or activity.

Presidential Line Item Veto

The President may line item veto an appropriation bill. He shall return the disapproved or line item

vetoed bill to the Congress, which shall either override or accept the disapproved bill.

e Article XII, Section 1 of FSM Constitution states that the President may item veto'? an
appropriation in any bill passed by congress, and the procedure in such case shall be the same as
for disapproval of an entire bill by the President. Article IX, Section 22 of the FSM Constitution
states that if the President disapproves the bill, he shall return it with his objections to Congress
within 10 days. If Congress has 10 days or remaining in its session, or has adjourned, he shall
return the bill within 30 days after presentation. If the President does not return the bill within the
appropriate period, it becomes law as if approved.

o Rule 8, Section 12 of the Congress’ Rules of Procedure provides for the procedures in overriding
a presidential veto. Whenever the President disapproves a bill, the Speaker shall refer the bill and
the President’s reasons for disapproving (the bill) to the committee to which the measure was
originally referred. The committee shall then report on the measure and recommend that the
measure either be overridden or not overridden.

13 Article IX, Section 3 of the FSM Constitution explicitly defined the power of the Congress, which include the power to
appropriate public funds.

'* The line-item veto, or partial veto, is a special form of veto that authorizes a President to reject particular provisions of a
bill enacted by a legislature without vetoing the entire bill.

11
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e Rule 8, Section 12 of the Congress’ Rules of Procedure further provides that overriding (a
presidential veto) require affirmative vote by at least three state delegations’ °. If the Congress
overrides a bill, the Clerk shall transmit the bill to the President under the certification of the

Speaker.

Allotment of Funds

Using an “Advice of Allotment”, the Executive Branch of the government administers the
appropriated funds and ensures compliance of obligations or expenditures with the appropriation act
(law). The law requires that the allotment’® of funds should be within specified limits set forth in an
appropriation act of the FSM Congress or as may be required by the terms of funding available from
other sources.

Specifics Prevail Over General Terms in the Statute'”

In the interpretation of law, the specific terms of a statute override the general terms. “However
inclusive may be the general language of a statute, it will not be held to apply to a matter specifically
dealt with in another part of the same enactment.”'®

' Each state delegation shall cast one vote when voting to override a Presidential veto. (Rule 10, Section 13 of the
Congress’ Rules of Procedure

' Title 55 FSMC, Chapter 2, Section 215 defined "allotment" as the delegation of authority to a person to create legally
enforceable financial obligations in accordance with applicable law on behalf of the Federated States of Micronesia.

17 Statutory Interpretation: General Principles and Recent Trends, prepared for Members and Committees of Congress,
updated on August 31, 2008

'® Fourco Glass Co. v. Transmirra Products Corp., 353 U.S. 222, 228 (1957) (citations omitted). The same principle is used
to resolve conflict between two statutes. See, e.g., United States v. Estate of Romani, 523 U.S. 517, 532 (1998) (later, more
specific statute governs). See also Morton v. Mancari, 417 U.S. 535, 550-51 (1974) (a general statute will not be held to
have repealed by implication a more specific one unless there is “clear intention otherwise”).

12
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Appendix C: Proposed Congressional Bill No. 18-27 to Appropriate $1.5 Million to Pohnpei and
Yap States

EIGHTEENTH CONGRESS OF THE FEDERATED STATES OF MICRONESIA

FIRST SPECIAL SESSION, 2013 C.B. NO. 18-27

A BILL FOR AN ACT
To appropriate the sum of $1,500,000 from the General Fund of the
Federated States of Micronesia for the fiscal year ending
September 30, 2013, to assist the States of Pohnpei and Yap in

retiring debt and covering budget shortfalls, and for other
purposes.

BE IT ENACTED BY THE CONGRESS OF THE FEDERATED STATES OF MICRONESIA:
1 Section 1. The sum of $1,500,000, or so much therecf as
2 may be necessary, is hereby appropriated from the General Fund
3 of the Federated States of Micronesia for the fiscal year
4 ending September 30, 2013, to assist the States of Pohnpei and
5 Yap in retiring debt and covering budget shortfalls. The funds

6 shall be apportioned as follows:

7 1. Pohnpei State........... ¢ B DR GG B $ 1,000,000
8 2. Yap State........q semiene e e e 500,000
9 Section 2. Allotment and management of funds and lapse

10 date. All funds appropriated by this act shall be allotted,
11 managed, administered and accounted for in accordance with

12 applicable laws, including, but not limited to, the Financial
13 Management Act of 1979. The allottee shall be responsible for
14 ensuring that these funds, or so much thereof as may be

15 necessary, are used solely for the purpose specified in this
16 act, and that no obligations are incurred in excess of the sum
17 appropriated. The allottee of the funds appropriated under

18 section 1 of this act shall be the Governor of the appropriate

13



Office Of The National Public Auditor
SBOC’s Allotment of Vetoed Appropriation Not Authorized By Law
Audit Report 2015 — 02

C.B. NO. 18-27

state for each of the respective states. The authority of the
allottee to obligate funds appropriated by this act shall lapse
on September 30, 2014,

Section 3. This act shall become law upon approval by the
President of the Pederated States of Micronesia or upon its

becoming law without such approval.

Date: 7/16/13 Introduced by: /s/ Joseph J. Urusemal
Joseph J. Urusemal

14



Office Of The National Public Auditor
SBOC'’s Allotment of Vetoed Appropriation Not Authorized By Law
Audit Report 2015 - 02

Appendix D: Public Law No. 18-11 to Appropriating $1.68 Million to Pohnpei and Yap States

EIGHTEENTH CONGRESS OF THE FEDERATED STATES OF MICRONESIA

FIRST SPECIAL SESSION, 2013 CONGRESSIONAL BILL NO. 18-27, C.

AN ACT

To appropriate the sum of $1,680,000, from the General Fund of the
Federated States of Micronesia for the fiscal year ending September 30,
2013, to assist the States of Pohnpei and Yap in retiring debt and
covering budget shortfalls, and for other purposes.

BE IT ENACTED BY THE CONGRESS OF THE FEDERATED STATES OF MICRONESIA:
1 Section 1. The sum of $1,680,000, or so much thereof as
2 may be necessary, is hereby appropriated from the General Fund
3 of the Federated States of Micronesia for the fiscal year
4 ending September 30, 2013, to assist the States of Pohnpei and
5 Yap in retiring debt and covering budget shortfalls, PROVIDED
6 THAT the funds appropriated shall not be used for personnel and
7 travel expenses. The funds shall be apportioned as follows:
8 1. Pohnpei State ....... 5 oNals s & ek S vsees 5 1,130,000
S
9 PROVIDED THAT $130,000 be used to fund the Micronesian
10 Legal Services Corporation, and $895,000 be used to cover
11 the principal amount owed by Pohnpei employers to Social
12 Security.
13 2. Yap State ......... R T LY T 550,000
14 PROVIDED THAT $50,000 be used for fuel for the Field Trip Ship.

15 Section 2. Allotment and management of funds and lapse

16 date. All funds appropriated by this act shall be allotted,
17 managed, administered and accounted for in accordance with

18 applicable laws, including, but not limited to, the Financial

15
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CONGRESSIONAL BILL NO. 18-27, C.D.1
c.D.3, C.

Management Act of 1979. The allottee shall be responsible for
ensuring that these funds, or 80 much thereof as may be
necessary, are used solely for the purpose gpecified in this
act, and that no obligations are incurred in excess of the sum
appropriated. The allottee of the funds appropriated under
gection 1 of this act shall be the Governor of the appropriate

state for each of the respective states. The authority of the

allottee to obligate funds appropriated by this act shall lapse

on September 30, 2014.

Section 3. This act shall become law upon approval by the

President of the Federated States of Micronesia or upon its

becoming law without such approval.

ﬁhnnﬁlnori
President

Federated States of Micronesia

16
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Appendix E: President’s Message Regarding Line Item Vetoed Public Law No. 18-11
Appropriating $1.68 Million to Pohnpei and Yap States

Vil President
[ Kir. Pofinpei
|. taies of Micronesia

- s Federale e
i) - e
August 15, 2013 _.,y’/K:._\i_! ez
P 6 AT
K v £ Ay
{ S Al PRl LA
The [Honorable Dohsis Halbert [ {i_‘;f ',;;"‘- 2,30/
Speaker W AR w;
Congress of the Federated States ¢f|[Micronesia \ \.'_.'-'/:__- iy LS
Palikir, Pohnpei, FM 96941 N W l‘/-“_ RO

Dear Speaker Halbert:

[ transmit the following congress
Law No. 18-11:

Congressional Act No. 18-
SUM OF $1,680,000 FRON
STATES OF MICRONE
SEPTEMBER 30, 2013, T¥
YAP IN RETIRING DEB;
AND FOR OTHER PURPOH!

A FOR THE FISCAL YEAR ET\DIN(J
ASSIST THE STATES OF POHNPE]I AND
ND COVERING BUDGET SHORTFALLS,

His act; however, | have concerns regarding the
Ibn of funds for Pohnpei State. [.aws governing
lon employers. Failure to pay tax is a violation
non-payment of tax by “Pohnpei employers”
:view of the problem leading up to the non-
Iburages those law-abiding employers who have
[mployees. This act sets a dangerous precedent
I to pay off future social security taxes owed by
delinquent employers and will hay negative impact on the National Government’'s
budget and ability to adequately flgjfl the social security program. It will also cause
the systemic crosion of the social §gfurity system. Additionally, it would have been
better had the Social Security Admiflistration been the allottee of the funds. Naming
a governor as the allottee may reqyjre certain confidentiai information on both the

employer and the employee(s) to befflisclosed to the aliottee.

I agree with the general intent off
language and purpose in the alloc
social security impose an excise
of law. This act appears to re
without penalty and without any
payment of tax. In addition, it dis
paid the social security tax for thdi
compelling the National Governn

: lonal government used a grant from one of our
huuk State Government’s unpaid tax to social
oposmg to use local revenue to pay off the
5'} employcm Public funds must be used for a
lineyite vetoed 1ides " 10-12 in the amount of

You may recall that in 2007, the
development partners to pay ofT't
security. This act, however, is
principal amount owed by Pohn
public purpose. Therefore, ¥
$R05.000.

17
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The Honorable Dohsis Halbert
August 15, 2013
Page 2

Public Law No. 17-64, which is thg

for Micronesia Legal Services Coipd
for MLSC is not transparent becausg

this additional funding.

I respectfully urge Congress Q@_‘}L

oncers.
With warm personal regards, 1 remj

Sincerel

Manny Mori
President

Xe: Chief Justice, FSM Supreme

Director, SBOC
Legislative Counsel, CFSM
Library, CFSM

FSM PIO

fudget Act for FY 2013, appropriated $150,000
ation. The additional allocation of $130,000
there is no justification whatsoever to provide

efully: review. and consider the foregoing

18
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Appendix F: Line Item Vetoed Public Law No. 18-11 Appropriating $1.68 Million to Pohnpei
and Yap States

EIGHTEENTH CONGRESS OF THE FEDURATED STATES OF MICRONESIA

g ’

c.D.1, C.D
c.D.3, C.I

PUBLIC LAWNp, T 8-

FIRST SPECIAL SESSION, 2013 COQNGRESSIONAL BILL NO. 18-27,

To appropriate the sum of $1,¢ 0,000, from the General Fund of the
Federated States of Micronesial for the fiscal year ending September
2013, to assist the States of hnpei and Yap in retiring debt and
covering budget shortfalls, ax‘a for other purposes.

BE IT ENACTED BY THE CONGRESS rl THE FEDERATED STATES OF MICRONESIA:
1 Section 1. The sun . $1,680,000, or so much thereof as
2 may be necessary, is hernglly appropriated from the General Fund

3 of the Federated States q; Micronesia for the fiscal year

4 ending September 30, 201'j§ to assist the States of Pohnpei and
({0
5 Yap in retiring debt andI Hlovering budget shortfalls, PROVIDED

|
6 THAT the funds appropriatfld shall not be used for personnel and

7 travel expenses. The funfls shall be apportioned as follows:

8 1. Pohnpei Stafle ......... e $ 1,130,00C

9 PROVIDED THAT $130,000 b used to fund the Micronesian

10 Legal Services Corporatiof], erd—§8957066—be—usea—to—cowe

11 the principal amount Qu :.,|{ py—PONNpel ;E'Q to Social
Cecurity-: I

13 2, Yap State . e e L lememiie s =4 4 (s sgt tm She e[ M. 550,00C

14 PROVIDED THAT $50,000 bel ” gsed for fuel for the Field Trip Ship.

|
15 Section 2. Allotmenfl and management of funds and lapse
16 date. All funds appropr ted by this act shall be allotted,

17 managed, administered ‘!g accounted for in accordance with

18 applicable laws, includfil ! , but not limited to, the Financial

19
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NGRESSIONAL BILL NO. 18-27, C.D.1l, C.D.Z,
c.p.3, C.D.4

— PUBLICLAWNo. 18- 11

Management Act of 1979.

ensuring that these fund

necessary, are used sol%b
act, and that no obligat]

appropriated. The allotitg

section 1 of this act sh
state for each of the re
allottee to obligate fun
on September 30, 2014.

Section 3. This ac
President of the Federat

becoming law without sud

;
lhe allottee shall be responsible for

|
1

|
|
n

or so much thereof as may be

for the purpose specified in this

ns are incurred in excess of the sum

e of the funds appropriated under

i

11 be the Governor of the appropriate

Hective states. The authority of the

appropriated by this act shall lapse

shall become law upon approval by the

pir ey
L

efl States of Micronesia or upon its

approval.

Manny Mori
\ President
Rederated States of Mi
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Appendix G: SBOC’ s Request for Legal Assistance

330/2014 Gral! - Public Law 18- 11

Public Law 18-11

Evelyn Adolph <eadolph@mail.fm> Fr, Oct 4, 2013 at 5:05 AM
To: April Dawn Skilling <adms.fsm@gmail.com>, "L. M. Bacalando” <junbacalando@yahoo.com>
Cc: Leo Falcam <coslafi@gmail.com>, Sohs John <sjohn@sboc.fm>

Dear Secretary and Jun,

| thought of sending a memo on this matter but realized that Secretary leaves today for Kosrae and would probably
not get copy of memo until later. Thus this email. If | need to send a more official request on letterhead please let

me know.

I need assistance in the interpretation of the subject Public Law (attached), specifically the effect of the line item
veto of the $895,000 /Ong UniderSEaRAINg is that the line item veto has the effect of reducing the $895,000 from the
approprlatran.fm Wﬁﬁg is that it has the effect of deleting that particular use of the funds and frees
that entire amount up for Pohnpei State to use to cover budgetary shortfalls, less the $130,000 for MLSC, leaving the
entire remaining amount of 51 million for Pohnpei State to use to pay for debt and cover budget shortfalls. Please
advise on what the correct interpretation is of the implication of the line item veto.

We already have a S from Pohnpei State which Jun has advised we hold processing of untii the
session is over because of the pOSSIbIIItV of over-ride of this veto. We will hold this allotment until: (1) the session is
over, and (2) we hear back from you on the correct interpretation of the effect that this veto has on the
appropriation amounts.
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Appendix H: $1 Million Advice of Allotment to Pohnpei State

[, FSM NATIONAL GOVERNMEN+.
OFFICE OF S.B.O.C
EALKIR, PQHNPEI 26241

PREPARED BY: s ADVICE NQ; 425P14007

CLEARBY: ,é’ DATE: 10112013

EISCAL YEAR; 2014

ADYICE OF ALLOTMENT
ALLOTTEE Govemor DEPT: Office of the Govemor
ADDRESS Kolonia, Pohnpei " ACTIVITY: Retiring debt & covering budget shortfalls

cﬂp
(3
ACCT; A4-25-85-90-44449- 14 BOC: 25 - General Fund EXP. DATE:
9/30/2014

TYPE OF ADVICE: CFDA #: 15.875

ADESC
SUB_ACCT: ACCT, DESCRIPTION BPREVIOUS ~ ACTION CURRENTALLOT
8001 PERSONNEL $ S W .
8101 TRAVEL $ $ $
8201 CONSUMABLE GOODS $ $ $
8301 CONTRACTUAL SERVICES $ $ ¥
8601 FIXED ASSETS $ $ - § .
8401 SINGLE AUTHORIZATION $ $ 1,000,000.00 § 1,000,000.00
‘TOTAL COSTLED: 44449 $ . $ 1,000,000.00 § 1,000,000.00
JUSTIFICATION

To allot funds appropriaied under P.L No. 18-11, Secton1 {1) b assist Pohnpei Stk in relring debl and covering budget shortals In line

—=rEwih P.L No. 18-11, he lunds ghall notbe used for personne! and ravel expenses. ;
Budget Period Begins: 10/1/2013 m §
) o=

PUBLIC LAW: P.L. No. 18-11Section1 (1) /ﬁ' APPROVED: Evelyn Adolph

GRANT AWARD #; DIRECTOR, SBOC

(4113 NoTE | CEBRRECTER coPY o T¢E FY ¥y FSM Form 8001

Aovice T - |
poott

q-\"
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Appendix I: Attorney General’s Legal Opinion

E(\E‘\ tF

N ‘ '.‘

P‘.‘:%h&"r"’ sy o -% -3
= Tis M2
& N
Department of Justice 5.E8.0.C.
% " Ofice of Stalisies Hudnel 8 Economic
f Federated States of Micronesia Mataneae Overseas Develogment
Aserclarca 8 Compacs Managesmed

April Dawn M. Skilling, Secretary ' '  (691) 320-7608

October 8, 2013 AG Op. 2013-008

LEGAL OPINION

TO: Director, Office of SBOC
FROM: Secretary, Department of Justice
RE: Interpretation of item veto on Public Law No, 18-11

Issue

On August 15, 2013, the President signed into law Public Law No. 18-11 with item veto, as
follows:

“Section 1. The sum of $1,680,000, or so much therefore as may be necessary, is
hereby appropriated from the General Fund of the Federated States of Micronesia for
the fiscal year ending September 30, 2013, to assist the States of Pohnpei and Yap in
retiring debt and covering budget shortfalls, PROVIDED THAT the funds appropriated
shall not be used for personnel and travel expenses. The funds shall be apportioned as
follows:

1. PohnpeiState............... ... coinvvninnn.. $1,130,000
PROVIDED THAT 5130 000 be used to fund the Micronesian Legal Servnces Corporatlon,

Soci ﬂl (nn |ruh; VETO

Era=at At

2. Yap State.cocuicio i shiai a6 e i (s FEE 8. . . . $550,000"

Congress did not override the item veto. You solicited our interpretation as to the legal effect
of the item veto on the approgriation. Put differently, does the item veto reduce the

! 'ériﬁ;;ﬁf’fi‘m@ for Pohnpei State by the amount of the item veto? In the alternative,
has the item vetdifreed upthe Whole appropriation of $1,130, 0&) including the item vetoed
apportionment of $895,000, mﬁﬂmnﬂjﬂa’ on the use of the appropriated funds?

23



Office Of The National Public Auditor
SBOC’s Allotment of Vetoed Appropriation Not Authorized By Law
Audit Report 2015 — 02

Answer

(1) The item veto does not reduce the overall apportionment of appropriated funds for
Pohnpei State.

(2} The legal effect of the item veto is to not allow the appropriated funds to be used to
cover the principal amount owed by Pohnpei employers to Sociol Security.

(3) The apportionment for Pohnpei State remainsﬁubiect toa provisoﬁtﬁetoed by thé
T.esidgrf, i.e., $130,000, to be used to fund the Micronesian Legal Services Corporation.

Analysis

There is no doubt that the President has a constitutional power of item veto. [(Article X,
Section 2 {c) states that: “The President may item veto an appropriation in any bill passed by
Congress, and the procedure in such case shall be the same as for disapproval of an entire bill
by the President.” Item veto allows the President to disapprove certain provisions of a bill
passed by Congress without having to disapprove all other parts of the bill. This authority can
be exercised only with regard to an appropriation, for example Public Law No. 18-11.

Subsection 1 of section 1 of Public Law No. 18-11 appropriates the amount of $1,130,000 for
Pohnpei State. That appropriation is complete because the purpose of the appropriation is
clear {“to assist the States of Pohnpei and Yap in retiring debts and covering budget shortfalls”).
Viewed in that light, the veto does not affect the overall apportionment of funds as stated in
the appropriation.

What the President disapproved by his item veto is a groviso in}he apportionment, which is the
principal amount owed by the Pohnpei employers to Social Security, not the appropriation itself,
Because of the item veto, themnp[iﬂt_gdaamgupt cannot be used in payment for Sotial
Securityarreany. For more discussion on the rationale of the item veto, see the enclosed
transmittal of the President dated August 15, 2013.

In conclusion, it is our opinion that the item veto on Public Law No. 18-11 does not reduce the
overall apportionment of funds appropriated for Pohnpei State. The effect of the item veto is
to disallow the appropriated funds to be used to cover the principal amount owed by Pohnpei
employers to Social Security.

3 % (J ¥
April Dawn M. Skilling N
Secretary of Justice

24



Office Of The National Public Auditor
SBOC’s Allotment of Vetoed Appropriation Not Authorized By Law
Audit Report 2015 — 02

Appendix J: SBOC Director’s Memo to the President to Explain the Background Regarding the
Allotment of Funds to Pohnpei State

THE FEDERATED STATES OF MICRONESIA
CHICE OF Syatis es, BEnaG 1 & FCoNDMIL MANAGEMIN]
CNVERSEAS IUNTTORTEN T ASSIET AN AN Con A ManaciMin 1S B O
PLOBONDPS S P ALK POHNEIIL FND 969
SO9TII2U020002823 0800 P AN (AU 0281606 WO RN AW SBDC Y

December 16,2013

MEMORANDUM
TO: President
FROM: Dircector

SUBJECT: Allotment of Funds for Pohnpei State under PLL 18-11

'am sending this memo to document the background and process leading to the release of the
allotment of funds under the subject public law.

As background, Congressional Bill 18-27 was introduced to appropriate $1,680,000 to assist the States
of States of Yap and Pohnpei to cover budget shortfall and retire debl As a witness in the public hearing
on (B 18-27 and other measures, [ recommended against the intent of providing financial support to
Pohnpeiand Yap States for two reasons: (1) these are the two Stites that have not passed enabling
legislation on the tax reforms, and they need to be incentivized rather than supported o continue to
stall the necessary nation-wide tax reforms; (2) temporary linancial assistance to the States to cover
budget shortfall now can enable the States to forgo expenditure reduction commitments made under
the LTFF praocess.

The bill was passed as Congressional Act 18-11on second reading with a verbal amendment providing
that $895,000 of the $1,130,000 amount for Pohnpei State be used ta cover debt of Pohnpei State
employers to the FSM Social Security Administration.

Oanugustszl'S-,'tlm President signed CA 18-11 into law witlr a line item veto on the proviso that
$895,000 of the funds appropriated for Pohnpei State is to be used to cover social security debt for
Pohnpei State employers.

As allottee of the funds, Governor Ehsa sent a letter with accompanying project control document
(PCD) dated October 2, 2013 to the Office of SBOC requesting allotment of $895,000 “as approved and
autherized under PL 18-117,

The Governar is the allottee of the subject funds. As such our‘office eeded more than.ougopinion to
Tetlrn the request unpmnesséd we needed a legal opinion from DOJ in order for the decision to carry
weight. Sometime after recemng the allottee's first request dated October 2, | contacted DOJ and spoke
with Mr. Bacalando secking advice on the effect of the veto. Some days later | followed up in person. In
my recollection, he indicated that based on the wording of the legisiation, it looks like thelveta'iasadt
Fediceuthetatal amountthiatis available for Bohnpei State'lorithe ariginal purpose ol tHaURRL which is
.o cover budget shortfall and pay existing debt for the State. He indicated that the intent of thelveto isfto
disallow the\userofthe fUnds (O paying sotial security: debt pf Pohnpéi State > employers, but Hat to
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{;-.-?3 memo subject: Allotment of funds for Pohnpei State under PIL 18-11
),

&

g

reduce the overall amount therefore the veto has the effect of fieeing:up;the fund® for use by Pohnpei
State to cover its budget shortfall and pay existing debt.

After this I indicated to Mr. Bacalando that SBOC would be pursuing a written legal opinion to ensure
that the advice we receive is official. On October 4, 1 sent an email to Secretary of DOJ seeking assistance
in interpreting the new public law with the effect of the veto. The specific question that | raised in my
October 4 email is whether the line item veto has (1) the effect of reducing the $895,000 from the
appropriation or (2} that the line item veto has the effect deleting that particular use of the funds thus
freeing up the entire amount up for Pohnpei State to pay for debt and cover budget shortfall (as implied
in the allottee’s request for allotment).

gn October 7, 2013 Governor Ehsa sent a letter to you Mr. President changing the allotment request
rom $895,000 to $1,000,000.

n October 8, 2013 DOJ issued the attached legal opinion, which in my laymen’s view confirmed what
Mr. Bacalando had discussed with me carlier. Recall that | had come to DOJ with an allotment request
from the allottee, Pohnpei State Governor requesting instead of $105,000 an amount of $895,000
initially and then $1,000,000. When reading the legal opinion, it is important to refresh the question
was raising to DOJ with the allotment request at hand. The question is whether or not the line item veto
had the effect of reducing the apportionment of funds for Pohnpei State or not. The legal opinion
indicated that the line item veto does not reduce the apportionment of appropriated funds for Pohnpei
State. The effect of the line item veto is to disallow the funds to be used o cover the principal amount
owed by Pohnpei employers to Social Security. The legal opinion further states that the appropriation is
still complete because the purpose of the appropriation is clear (“to_assise the States of Pohnpel and Yap
in retiring debt and covering budget shortfalls”.

The legal opinion, and what | understand it to mean, is the sole reason behind my approval of the
allotment of $1,000,000 for the allottee of the funds for the purpose of retiring debt and covering
budget shortfalls for Pohnpei State,

With utmost sincerity,

EVelyn Adolph

Encl:  Advice of Allotment
Communications and PCD from Allottee of funds/Pohnpei State Governor
Legal Opinion from DOJ
Copy of email to DOJ
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Appendix K: Public Law 18-44
EIGHTEENTH CONGRESS OF THE FEDERATED STATES OF MICRONESIA

SECOND REGULAR SESSION, 2013 CONGRESSIONAL BILL NO. 18-73, C.D.1, C.D.2

R PUBLIC LW g L 8- Jh *

AN ACT

To amend Public Law No. 18-11, by amending section 1 and 2 thereof, to
change to use and the allottee of funds previously appropriated therein
for the State of Pohnpei, and for other purposes.

BE IT ENACTED BY THE CONGRESS OF THE FEDERATED STATES OF MICRONESIA:

1 Section 1. Section 1 of Public Law No. 18-11 is hereby

2 amended to read as follows:

3 “Section 1, The sum of $1,680,000, or so much thereof as

4 may be necessary, 1is hereby appropriated from the General PFund
5 of the Federated States of Micronesia for the fiscal year

6 ending September 30, 2013, to=aSSTEE“tHE"STHTES Of Pohnpei and
7 Yapvineretdmingwdebtwanducoverimgebudget snérttalls, PROVIDED

8 THAT the funds appropriated shall not be used for personnel and
9 travel expenses. The funds shall be apportioned as follows:

10 1. Pohnpei State ..,.....co0eessss Ve e o 3 1,130,000
11 PROVIDED HOWEVER, that the funds appropriated in subsections

12 (b)(c)(d) and (e) of this section shall not be allotted until
13 Congress is officially advised that funds EpPrOpegiy disbursed
14 as a result of thekiine item veto which was reflected in Public

15 Law No. 18-11 are collected.

16 {a) Micronesian Legal Services

17 COorporation .. ..cuiisevesossssersnoosesnoasossssae 9 130,000
18 (b)~»At large, Pohnpei State roads

19 improvement .,........  siaive e 3 S $LETE MRS EAaE wESE e _ 250,000
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CONGRESSIONAL BILL NO. 18-73, C.D.1, C.D.2

— ST Q- Ly
(c)vElection District No. 1, Pohnpei

State roads improvement ..............eeeeeaeaaanenns $ 250,000
(dVElection District No. 2, Pohnpei

State roads improvement .........c.0cccrnnrnanasanas ‘v 250,000
(e) /Election District No. 3, Pohnpei

State roads IiMPrOVemMENnt .. ... .. oveeveemmnnsoneenmennns 250,000

2. Yap State s sne wie s vaie i sessses dee o 550,000

PROVIDED THAT $50,000 be used for fuel for the Field Trip

Ship.”

Section 2. Section 2 of Public Law No. 18-11 is hereby

amended to read as follows:

“Section 2. Allotment and management of funds and lapse

date. All funds appropriated by this act shall be

allotted, managed, administered and accounted for in

accordance with applicable laws, including, but not

limited to, the Financial Management Act of 1979. The

allottee shall be responsible for ensuring that these

funds, or so much thereof as may be necessary, are used

solely for the purpose specified in this act, and that

no obligations are incurred in excess of the sum
appropriated. The allottee of the funds appropriated
under subsection 1 of section 1 of this act shall be the
President of the Federated States of Micronesia. The
allottee of funds appropriated under subsection 2 of
section 1 of this act shall be the Governor of the State

2 of 3
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of Yap or his designee.

CONGRESSIONAL BILL NO.

The authority of the allottee

to obligate funds appropriated by this act shall lapse

on September 30, 2014.%

Section 3. This act shall become law upon approval by the

President of the Federated States of Micronesia or upon its

becoming law without such approval.

&S

Al SAa syt
021§ -/

29
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Manny Mori
President
Federated States of Micronesia
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MANAGEMENT RESPONSE

THE FEDERATED STATES OF MICRONESIA

/7 o\ OFFICE OF STATISTICS. BUDGET & ECONDMIC MANAGEMENT,
il . (VERSEAS DEVELOTMENT ASSISTANCE AND COMPACT MANAGEMENT (5B (LC 3
R ’! PO BOx PS 51, PALIKIR. POMNPE] FM 96941

TEL: (681 2062602252424 FAX: (681 ) 320-3428/1626

wovermnber 17, 2014

Mr Haser Haintick
Far Publ:c Auditnr
FSM Nateoral Gavernment™
Palikir, Pohnpel FM 946911

Subjert: SBOC Comments on ONPA Audit Report 201502
Mear Mr. Hainnick:

Thank vou for the opportutity te connment on the subject aud:t. We offer the folinwleg
cammaents:

1. Punlic Law 18-11 was not strucedrved similar Lo the usugl appropriation law s which
linc iterns are clearly separated out wnd numhered separately from other e items in
the apprapriation law. The structure af the appropriation law and lack of clarity ted the
allotter [Governor of Polinpel State]) tn Pegaest the allatmont of $1.0090,000 because ol
the aliottee’s interpresatien of tle affect of the line-item vetn,

Z. Theallattee, like the Birector of SBOC, fias an ehhgation by impioment the apprepriatian
tuw in aucordance with the inzent of the law. There was no coverage 1n the audit report
of the respansibility of the allottee ta implement e law inaccordapee wish the ncene
ol the law.

Olfice ol SBOC has in the past Issued allotmeists (o line withs line-ilem vetoes in cases
where appropriation laws have clear and numbsered line items. The structure of the
subjecl public law, wathout numbered kne items, leaves unclear tho intent of the line
item veto, prompting the need far a legal vpinion,

L

4. ln applying the principle of Interpreting the statule that specific torms prevall ever
peneral terms in the same statete, GKFA Audit Repart 2015 02 provides for a table at
the top of page 2, which ciearly provides the sapaer being sought by the Office of 5500
in its request for A legal opirian. This principbe was aeither mentioned in she legal
epinian ner applied by IKI ] in answering SBOCS gquestinn. SROC gquestionad whether
the line item veto redices the apportianment of funds fur Pahnpei State by the amount
«f the line item veto or In the alternative, it bis Teeexd op the entire amount for
appartionment to Pohmpe: State. DOJ legal apinion answered that the line item vete
Yoot pol redure the gveral] apportlamnest of the appraprited funds for Pobiel Stils

and that the legal cffect of the Item veto 1s to not allew Lhe appropriated furds to be
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used Lo cover the principle amount owed by Pohnpel emplayers b serial secusily. The
legal apinion went on to state that Fuhlic Law 18-11 apprapriates $1,130.000 for
Folinpel Stale, and that the approprlstien is still complete because the purpose af the
appropyiavion §s ¢lear {“to assist the States of Pohnpe:d and Yap by retiring debts and
cavering budget shortfalls™), Yet In the subject audlz report, ONFA is apply:ng the
principle that spevific terms prevall over goneral terns. 1s applicatian ofthis grinciple
consistent with the DO opinlen thae tie public law 15 st camplen: with 3 nat reduced
apprapriatian amount for Pohnpel State because the purpose of the appropriation is
tlearly to "asxist the States of Pohnpet and Yap in retiring debls and covering budget
shortlalis*?

{learly, the Difice ol Pubtic Auditor could not bive arrived at its findings without utitizing legal
expertise Dn the ather hand, on a daily basiz, the DFfice of SBOC does not have the expertise in
the office ta have a position on the legality of the subject allatment that luck clarity, such ag the
subjoct public kaw. The affice has to rely on DO| to interpret laws that are ot casy to Interpret;
such us the subject line item vetoed public law. The office should receive leyal apinions ard
advice that clearly provide answers to questions raised. Such answers in legal opinions shau b
be clear enough nat 14 require further Interpeetation,

Despite evidence provided to the aud itors, the report still cites two allotmens dates [October 1
andl 7, 20213} which bath fal] before the date of the legal apindon (October 1, 20713}, This s
despite evidenice from both SBOC and Finasee system records that the actusl aliotment was
issued and posted in the financial management system on October 9, 2013 after the date of the
legal opinlon. The authority for the expenditure was actually establishad when the allotent
wits aurherized aitd pasted on the system.

Appendix | contains nur Decomber 16, 2013 memo to the Presldent autlining events that led o
the issuance of allntment.

Sincerely,

veln Adokph
Directar

31



Office Of The National Public Auditor
SBOC’s Allotment of Vetoed Appropriation Not Authorized By Law
Audit Report 2015 — 02

Depaitmes of Justice
Federated States ol Microocss

April Dawn M Skilfing, Secretary (MR 3240-2A0E

Novermnber 18, 2014

Haser Hainmck
National Public Auditor
M0 Box P5-05, Palikir, Pohnpei FM 96941
{691) 320-2862

hhaiarlck@fsmopa.frm

Re: Management Respanze — Audit Report Mo, 2015-02
Dear Mr Hainrick:

Thanh you for receipt of the draft audit report. 1 am submitting this letter as the formal
response from the Department of Justice.

The draft audit report did not document 2 key conwersation that took place between the
President, the Director o SBOC, and me fabowing Lhe redease by the Directar of 580C of 51 130
millon to Pohnpei State under Public Law 18-11. The Prasident cafled Lhe Director af SBOC and
ma ta the President’s conference roorm Lo discuss the allobment. o thatl conversatian, tho
President asked the Divector of SBOC the followkng:

President: ‘What does “veto” mean to you?

Dlrector o SBOC: 11 means you don't do anything,

President: Then why did you rebease the maney?

Director of SBOC: Becasuse | wat confuspd.

#resident. Why were you confused if ywons know that 3 wete moans you don't do anything?
Darector of SBOC: Berause { reked an e lepsl opinion.

President. Whevre does It say in the tegal opinion w release the funds? 1 docsn't say that, it
says right here {painting to page 2§ that the line item veto does nol reduce Lhe arount, 1hist
the logel effoct of the veto is nat to allew the appropelated funds 1o be used for social security,
and that pply the 5120,000 provision is not vetaed.

Directar of 5800 Whem is that?

Presidant: It is right hese, on pagr 2,
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Mr. Haser Hainrick
Nowernber 18, 2014
Page 2 of 2

At this point the Prasident left the room. wWhile he was out of the room, the Director of 580C
stood up ard walked over to me and said 710 tedl you the truth, AG, | didn’t really read the legal

gpinian very carefulty.”

Then the Prasident came back in and the meeting ended aftor he asked the Director of SBOC 8o
write to him an explanatkon of why die did what she did in this matter. The Directos of SB0C,
thereafter, stated that she reled on the legal opinlan in the release of the funds when she
admittedly never read the opimen carefully nar did she seek any clarfication,

In this matter, the President vetoed a e itern, Even the Depactment of Justice cannot
averride the Prosident's decision, but if wie have any quostions, we would need o return ta him
and ask our guestions, which we sometimes do. Likowise, the Director of SA0C shaould have
asked for clarification from the President as 1o his veto and seek his inlerpretation. We can
only state, as we did in our answer (o ber questions, whal the faw allows.

W scek bo provide answers 1o the specrfic questlons we are asked, If at all possible,
understanding our role in the Gavernment, While Attarney Ganeral Opimons are meant to glve
guidanco, they are fact specific and do not abselve the questioner of any responsibility they
have 10 do their duty or to seck further clarification in necessary,

Regardless, your suggestion of caution In preparing nur AG Opiniksns ix noted and well taken
There is always Fooms for mpeoversent, and we will eead your final audit report with that
thought in mind.

Thank you,

Sincerely,

Aprel Dawen M. Skilling
Secratary
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GOVERNMENT OF THE
FEDERATED STATES OF MICRONESIA

Department of Finance and Administration
PAY Box PS L5E
Palikir. Podnpei FAf 5694 |
Tel: (W 3 2 20-264WSESY Faas oM 120.7T28
E-mail: Ismoceadt wai Ffm

Secretary af Fanance
&
Acdmim ) i i

fowember 17, 2024 /
é

M. Haser Hawnrick IL ‘( ‘” r’.?. W‘*{

Natiznal 2ublic Auditar
FSM Natiaral Goverranetl
falde, Polnper FM 9694]

Drear 8Ar. Hainrick;

Thandk yau for the appananity Lo respond to Audlt Reporl No. 2015:02, "SEDC s Alntroen] of Yetaed
Appropriaticn not Authorized by Law”. Altsched for yaur infarmation and reference is a copy of the
letter to Governor Ehisa requesting for the retuen of 1he 5521, 208 that was disbursed 1o Pehnpei State,
As af this letter, 1he Degaetrent has yet 1a receive 3 response Troin the Gaverrar

Sicerely,

/".Z" . “‘-—
. s M L Ty
P ff.?f;r.. - (\'n-—/%ff' e Ty

Kensler k. Msla

Aattachrmeny
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Octaber 6, 2014

Honovable John Ehea

Govemnor
State of Pohnpel
Kolonla, Pohnpel FM 98543

Dear Govermar Ehsy:

| am writing in regard to the S8395,000 that was vetoed from Pubiic Law Mo. 18-11 byt was
aliotted and dishursed ta Pohnpel State Government. Basad on a drafs audit report by the FSp
Pubiic Auditor on the allotment and dishursement of the funds appropriated under the public
laws, a figure of $521,708 needs to be returned to the National Treasury instead of the $626,710
disbursed last year for transfars to the municipal governments and contract services. Therefore,
the decision of the FSM National Government as expressed by Public Law 18-44 s for the
aforementicned amount to be restored back to the FSM Treasury.

n wiew of the faregoing, | am requesting that you kindly diroct your approgriate department
ta cooperate and restore the full Bmouwnt to the F5M Treasury as statad above, Neegless W
say, the FSM Treasury has the alterative of offsetting the amount that needs to be recovered
uslng the funds held an behalf of Pahnpei State Gowirnment, Kindly indicate If you prefer

the latter altarnative as mode of repayment.

Thank you.
Yours Sincorely,
-3 ; ;T
; _;C;f- P .':'T_:__{;ﬁ?-,:‘..( p—f.h':_
e & & e Bt

. Ikosla

Secretary of Finance
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ONPA’s EVALUATION OF MANAGEMENT RESPONSES

We requested for formal management response from the Director of the Office of SBOC, Secretary
for the Department of Justice and the Secretary for the Department of Finance & Administration. All
three officials provided their management responses, which are included in this final report.

Our comment on the management responses follow;

1. Management response from the Director, Office of SBOC

In paragraph #2, the Director stated “There was no coverage in the audit report of the responsibility of
the allottee to implement the law in accordance with the intent of the law.”

ONPA Comment: The scope of our audit and the procedures we performed were designed to achieve
the audit objectives. Our audit objectives did not include reviewing the allottee’s responsibility to
implement the law. Rather, our audit was set out to determine whether (a) the allotment of funds to
Pohnpei State under Public Law 8-11 was in accordance with related laws and regulations; and (b) to
determine the status of the allotted funds. The issuance of the advice of allotment is the responsibility
of the Director of SBOC. Thus, we focused our audit thereat rather than the allottee’s.

In the second to the last paragraph, the Director commented about allotment dates.
o October 1, 2013....date used in the advice of allotment which the Director explained that it
was an error (see Appendix H)
o October 7, 2013....another date given to auditors as to when the allotment was prepared
o October 8, 2013.....date of the legal opinion
o October 9, 2013.....date the advice of allotment was issued and posted in the financial
management system.

ONPA Comment: We raised no issue regarding when (or on what date) the authority for expenditure
was established. However, the dates given above clearly show that the advice of allotment was
prepared before the receipt of the legal opinion.

2. Management response from the Secretary, Department of Justice

No further comment by the ONPA

3. Management response from the Secretary, Department of Finance & Administration

No further comment by the ONPA
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4. NATIONAL PUBLIC AUDITOR’S COMMENTS

We would like to thank the Director of the Office of SBOC, Secretary of the Department of Justice,
and the Secretary of the Department of Finance & Administration and including their key staff for
their assistance and cooperation during the course of the audit.

We have provided copies of the final report to the President and Members of the Congress for their
use and information. Furthermore, we will make copies available to other interested parties upon
request,

If there are any questions or concerns regarding this report, please do not hesitate in contacting our
Office. Contact information for the Office can be found on the last page of this report along with the
National Pubti uditor and staff that made major contributions to this report.

Haser Hainrick
National Public Auditor

November 18, 2014
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ONPA CONTACT AND STAFF ACKNOWLEDGEMENT

ONPA CONTACT: Haser H. Hainrick, National Public Auditor
Email: hhainrick@fsmopa.fm

ACKNOWLEDGEMENTS In addition to the contact named above, the following staff made key
contributions to this report:

Manuel San Jose CPA, CGAP, CIA, CISA, CRMA, Audit Manager
Erwhine David, Auditor-In-Charge
Rosadelima Afons, Staff Auditor

ONPA MISSION We conduct audits and investigations to improve government operations,
efficiency, and accountability for the public’s benefit.

Copies Available at: The fastest and easiest way to obtain copies of ONPA documents at no
cost is through the ONPA website: http://www.fsmopa.fm

Copies by mail or phone: Office of the National Public Auditor
P.O. Box PS-05
Palikir, Pohnpei FM 96941
Phone: (691) 320-2862/3

CONTACT Website: www.fsmopa.fin
Hotline: (691) 320-6768
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